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rendered, Butt v. Herndon, 36 Kan. 370. But in Morse v. BrownHeld, 27 Mo. 
224, where a judge entered on his docket the verdict of the jury, but omitted 
to render judgment, the other party was allowed to appeal to the Circuit 
Court. And a verdict for costs merely is not final and no appeal lies there- 
from. Riddle v. Yates, 10 Neb. 510. Nor can an appeal be taken from a 
judgment of a justice of the peace, rendered upon default. Smith v. French, 
46 Conn. 239. But a judgment, dismissing the case, at the costs of the plain- 
tiff, is a final judgment from which an appeal can be taken. Fuerman v. 
Ruhle, 16 S. W. 536 (Tex.). 

Master and Servant — Rules — Delegation of Duty to Make Rules. — 
Gaska et al. v. American Car & Foundry Co., 105 S. W. 3 (Mo.). — Held, 
the duty of a master to use ordinary care in regulating his business and 
prescribing proper rules for its conduct is a personal non-delegable duty. 

New Trial — Verdict Contrary to Evidence. — Slusher et al. v. Pen- 
nington, 104 S. W. 354 (Ky.).— Held, where the jury, in disregard of the 
evidence, which entitled defendant to a verdict, found for the plaintiff, the 
court should grant a new trial on the ground that the verdict was against 
the evidence. 

Where the verdict is not supported by the evidence, it is the duty of the 
trial court to award a new trial. Lawson v. Mills, 130 Mo. 170. And even, if 
the judges give the case to the jury under instructions, which permit them 
to find a verdict which the evidence does not sustain, the other party is enti- 
tled to a new trial, although the instructions in the abstract were correct. 
Brightman v. Eddy, 97 Mass. 478. But whenever there is any legal and com- 
petent evidence submitted to the jury by the court, and a verdict is found, 
the court has no legal authority to set aside and grant a new trial on the 
ground that the verdict of the jury was without evidence, Warner v. Robert- 
son, 13 Ga. 370. And when the proof, though slight, supports the verdict 
and is uncontradicted, the court will not disturb it. Chicago & N. W. Ry. 
Co. v. Williams, 44 111. 176. 

Nuisance — Private Nuisance — Smoke and Odor — Laird et al. v. 
Atlantic Coast Sanitary Co., 67 Atlantic Rep. 387.— Held, that the opera- 
tion of a crematory in such a manner as to render uncomfortable for habita- 
tion, houses within a distance of 2,000 to 2,500 feet, constitutes a nuisance. 

Every business should be carried on in a suitable and convenient place, 
and by convenient is meant, not a place which may be convenient to the party 
himself, but a place suitable and convenient when the interests of others are 
considered. Bamford v. Turnley, 3 Best & S. 65. The apparent divergency 
of decisions in this country, McKeon v. See, 51 N. Y. .300; Huckenstein's 
Appeal, 70 Penn. St. 102, may be attributed to local or special circumstances. 
Cooley on Torts, 709. A brewery is sometimes a nuisance. Jones v. Wil- 
liams, 11 M. & W., 176, but a distillery is more likely to be one. Smith v. 
McConathy, 11 Mo. 517. An offensive smell need not be unwholesome to 
constitute a nuisance. Davidson v. Isham, 9 N. J. Eq. 189. 

Principal and Agent — Liability of Undisclosed Principal. — Hillman 
v. HuleTt, 112 N. W. (Mich.) 918. A member of a lodge in Michigan 
affiliated with a lodge in Nevada. The chief officer of the latter lodge on the 
death of the member notified the Michigan lodge and a daughter thereof. 
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The telegram to the daughter was delivered to her husband, who authorized 
the operator to have the body shipped to Michigan at his expense. The 
operator did so and a casket was furnished and the body sent to Michigan, 
the undertaker incurring the expenses on the faith of the lodge in Nevada, 
and it in turn looked to the Michigan lodge, which guaranteed the charges 
of shipment. Held, that the undertaker was entitled to hold the husband 
responsible as the undisclosed principal for whom the two lodges acted. 
Blair, Hooker and Montgomery, JJ., dissenting. 

An undisclosed principal, subsequently discovered, may be held liable on 
a contract made by agent. Frank v. Olin, 15 N. Y. St. Rep. 161; Schendel 
v. Stevenson, 153 Mass. 351 ; subject to the qualification that the state of the 
account between the principal and the agent is not altered to the detriment 
of the principal, I Parsons on Contracts, 63; or where the plaintiff elects to 
sue agent after discovering principal. Kingsley v. Davis, 104 Mass. 178. As 
principal receives a benefit, he should bear burden. Kayton v. Barnett, 116 
N. Y. 625. The Common Law doctrine of privity of contract is not fol- 
lowed, but the principle is probably the otucome of a common law equity. 
Huffcut on Agency, 120. The agency must first be proved before the prin- 
cipal can be affected by the declarations or acts of the agent. Coon v. Curley, 
49 Ind. 199. 

Railroads — Injuries to Animals on Track — Fences — Evidence. — 
Smith v. Chicago & R. Ry. Co., 105 S. W. 10 (Mo.). — Held, evidence in an 
action against a railroad company for killing and injuring stock which 
entered on its right of way through a gap in the fence left no doubt that 
defendant's servants knew of the gap, and tended to show that it was made 
with the section boss' consent. 

Railroads — Trespasser on Tracks — Lookout. — Frye v. St. Louis I. M. 
& S. R. R Co., 200 Mo. 377. — Held, that those in charge of a railroad loco- 
motive are under no obligation to keep a lookout for pedestrians on the track 
between points where they have a right to expect a clear track. 

Crossing a railroad track, whether in town or country, is not a trespass, 
but walking along a railroad track is a trespass. Glass v. Memphis & Charles- 
ton R. R. Co., 94 Ala. 581 ; L. & N. R. R. Co. v. Webb, 90 Ala. 185. In most 
jurisdictions the rule, wherj not modified by statute, is that railroads are not 
bound to be on the lookout for trespassers except in places where they have 
reason to anticipate their presence. Louisville & N. R. R. Co. v. Logsden's 
Admr., 78 S. W. 409 (Ky.) ; Embry v. Louisville & N. R. R. Co., 18 Ky. L. 
434; Memphis & C. R. R. Co. v. Womack, 84 Ala. 149. A railroad company 
is not bound to any act or service in anticipation of trespassers on its track, 
nor is the engineer obliged to look out for them, and a trespasser, ventur- 
ing upon the track for purposes of his •own, assumes all risk of conditions 
which may be found there, including the operation of engines and cars. 
Sheehan v. St. Paul & D. Ry. Co., 76 Fed. 201 ; Wright v. Railroad Co., 129 
Mass. 440; Railroad Co. v. Hummell, 44 Pa. St 375. The liability of a rail- 
road company for the death of a trespasser upon its track depends upon the 
failure to exercise the highest possible degree of care to avoid the accident 
after the peril is discovered. Gregory, Admr., v. Wabash Ry. Co., 126 Iowa 
230; Kelly v. Chicago B. & Q. Ry. Co., 118 Iowa 387. Some courts have 
held that the same rule applies to children as well as to adults, Ala. G. S. Ry. 



